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There have been a number of achievements of disability discrimination legislation in Australia that
have increased the rights of persons with disabilities. There are however limitations to what has been
and can be achieved by a process that is underpinned by a confidential conciliation process. Such a
processis designed to obtain a compromise as between individual parties. This compromise being
confidential generally will not assist other persons with disabilities who are not a party to the particular
dispute. This article focuses upon the objectives of the legidation, the conciliation process with some
examples and finally raises alternate models which may assist in better reaching objectives than the
current regime.

Objectives of disability discrimination legislation

The Commonwealth Disability Discrimination Act (DDA) has three stated objectives. Paraphrasing
them, they are (a) to eliminate discrimination because of a person’s disability in certain areas, (b) to
achieve equality before the law for persons with disabilities and (c) to recognise that persons with
disabilities have the same rights as al other personsin the community. These stated objectives are
very similar to those stated in other Australian State and Territory anti-discrimination statutes.

Itis possible to rationalise other possible objectives that alay person with a disability may hope the
DDA will do for them. These may be stated as justice, fairness and equality. Commonly speaking, the
DDA isintended to enable persons with disabilities to have a“fair go” through the elimination of the
barrier imposed by discrimination to more full participation in society.

One will only have met the stated objectives of the DDA and other anti-discrimination Acts when a
person’s disability no longer proves to be alimitation to fully participate in the community. We appear
to be along way away from such objectives.

The complaint and conciliation process

The DDA and other State and Territory legislation rely upon persons or groups of persons with
disabilities coming forward and bringing these complaints to the attention of a Commission. The
Commission isrequired to be independent in its investigatory and mediatory functions. The
Commission will expect parties to maintain confidentiality until their matter is attempted to be resolved
through a confidential conciliation conference. At the conciliation conference an attempt is made to
resolve the dispute as between the parties to forgo the need for a hearing in acourt or tribunal. Thisis
an attempt at alternate dispute resolution. Often what one reaches is a compromise, something in
between the position of both parties. When parties reach an agreement they bind themsel ves through
entering a written conciliation agreement. This agreement invariably contains the terms that the matter
will be kept confidential and that no further action be taken in any forum in regards to the facts the
subject of the dispute.

| have been involved in hundreds of conciliation conferences since the early days of the DDA. There
have been notable achievements through conciliation during these years.. For example, increasesin
low-floor buses, significant improved train access for persons with vision and other disabilities, public
access for persons with guide dogs for hearing disabilities, access to sign-language interpretersin
public hospitals, promotion policy changesin employment in Education , Post-School options
programs for children with severe disabilities in education, inclusive seating in theatres for persons
with physical disabilities, liftsin shopping centres and many other results.



The pro-active and wide-reaching result through conciliation is more frequently the exception to the
rule. The more common result isa confidential settlement that does not affect anybody else except the
person who brought the complaint. The common employment situation may resolve with an agreement
that provides for the payment of some amount of money, an apology and a reference. The person
generally does not even obtain what he/she was mainly interested in achieving through this process,
that is, ajob. Itisvery rarely that an employment complaint will have wide reaching effects.

Achievements through the Human Rights and Equal Opportunity Commission have been of
significance in the area of the provision of goods and services and will be in the area of Accessto
Premises. There have not been similar achievementsin are covered by the DDA such as Employment,
education, accommodation or administration of Commonwealth programs.

The transport standards, increases in captioning for persons with hearing disabilities, improved banking
and internet access and the development of an access to premises standard are al significant. The
complaint process, conciliation and hearing process has made a difference to the inclusiveness of the
whole community in these areas. What can be done in other areas that the DDA and other disability
discrimination legislation does not appear to be reaching? Should we be attempting to reach justice,
equality and fairness by relying too heavily on the DDA?

Other modelsto assist in meeting the DDA obj ectives

The following suggestions are merely a few of the numerous possibilities utilised in other jurisdictions
to help to reach the objectives of this type of legidation.

1. Affirmative action:-
This simply means policies, practices or laws to favour persons with disabilities (for example).. It
has been called many things in the past such as positive action, special measures or even reverse
discrimination. Whereas anti-discrimination legisation is equality |egislation designed to remove
barriers for more equal participation, affirmative action directly favours a particular group because
of the attribute or quality. For example, the 1945 British Disabled Persons Employment Act
required employers who had more than 20 employees to keep aregister and to ensure that at least
6% of their workforce where persons with a disability. It may be possible for Commonwealth,
State and local government as well as large employersto adhere to asimilar requirement. (This
may be seen as encroaching upon the rights of more qualified workers.) To the extent that such a
policy or law impinges upon the rights of othersit can be ameliorated. It may be that with al the
laudable intention of the DDA over the past 10 years that participation rates for persons with
disabilities are actually decreasing in the workforce. Perhapsit istime for mandatory participation
or at least laws or policies that give a preference to aworker with a disability when other things are

equal.

2. Contract compliance:-
Thisisaspecific form of affirmative action policy or program that has existed for a number of
yearsin the USA and has proved to be particularly effective. It applies as a specific inducement to
companies, persons and organi sations that wish to obtain lucrative government contracts. The
government makes it a condition of the contract that the private employer must engage a certain
percentage of persons with disabilities to gain the contract. Thisis very much a carrot rather than
astick approach and is merely a sub-set of positive action.

3. A changed rolefor the Commission
The Human Rights and Equal Opportunity Commission and other Anti-Discrimination
Commissionsin Australia have atotally independent focus and function. Theindividual
conciliators do an admirable job, by and large, within this|egislative mandate. Thisisnot therole
of Commissions in other jurisdictions outside of Australia. Anti-Discrimination Commissionsin
the USA, Canada and Great Britain (Equal opportunity commission and commission for racial
equality only) are not necessarily independent. Their role may be to look for discrimination and to
bring the cases themselves to hearing. In these three jurisdictions the more notable of the
discrimination cases brought to hearing are those that the Commissions have brought or supported.
Such a change would require legidative amendment. Commission driven hearings may have the



benefit of strategically initiated complaints where the complainant is not worried about the
possibility of paying the other side’slegal costsif he or shelosesin the hearing. Thisis currently
astrong deterrent to proceeding to a hearing. Only avery small percentage of matters ever reach a
hearing under all jurisdictions. It has been the experience that the possibility of an adverse cost
order isasignificant dissuading factor for many persons with disabilities.

Conclusion

This article has expressed an opinion that the complaint and conciliation process associated with
disability discrimination legislation may not be fully achieving the objectives of the legidlation. In
certain areas such as the provision of goods and services or hopefully, access to premises widespread
and lasting results have been made. This goes along way to enabling persons with disabilities to
greater participation in the community. However, the very nature of the complaint process with
confidentia conciliation conferences and one on one confidential agreements have mitigated against
widespread results. This has been particularly noteworthy in the discrimination areas of employment
and education. A system that may resolve an individual’s complaint in his or her employment when
resolved confidentially often does not assist another person with a disability in asimilar employment
setting. Neither does the resolution of an individual employment discrimination complaint improve
participation rates in employment generally for persons with disabilities. Suggestions have been made
in this article to possibly redress some of these issues.. The proffered solutionsincluded changes to the
conciliation structure, HREOC bringing complaints, affirmative action and contract compliance. These
are but afew of numerous potential changesto the system. One may a so consider removing the
confidentiality clause in conciliation agreements or the commission itself changing an individual
complaint into a representative complaint of its own valition.



